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SCANDALUM MAGNATUM IN UPPER CANADA 
The Honourable William Renwick Riddell, L. H. D., J. U. D., &c> 

The Statute of Westminster the First, 3, Edw. I, passed in 1275, 
provided by cap. 34 as follows : 

"Forasmuch as there have been oftentimes found in the Country 
Divisors [devisers] of Tales, whereby Discord, or Occasion of Discord, 
hath many times arisen between the King and his People, or the great 
Men of this Realm ; For the damage that hath and may thereof ensue, 
it is commanded That from henceforth none be so hardy to tell or 
publish any false News or Tales, whereby Discord, or Occasion of Dis- 
cord or Slander may grow between the King and his People or the 
great Men of the Realm ; and he that doth so, shall be taken and kept 
in Prison until he hath brought him into the Court, which was the first 
Author of the Tale." 

I use the translation given in the Statutes at Large; but in the 
print of the original, the reading is open "celuy dount le poeple [sic] 
serra move" — the editor reads "la parole" instead of "le people" — 
the real reading then would be "him by whom the people shall be 
stirred up." 1 

This provision for imprisonment is no doubt the origin 
of the "fireside law" which asserts with confidence that a slanderer 
may be compelled to disclose his authority. 

This statute was much extended more than a century afterwards 
in 1378, by the statute of Gloucester, 2 Richard II, St. 1, cap. 5, which 
provided "that from henceforth none be so hardy to devise, speak or 
to tell any false News, Lyes, or other such false Things, of Prelates, 
Lords, and of other aforesaid, whereof Discord or any Slander might 
rise within the same Realm : and he that doth the same shall incur and 
have the Pain another Time ordained thereof by the Statute of West- 
minster the First which will that he be taken and imprisoned till he 
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1 But see the interpretation in 2 Ric. II, St. 1, cap. 5 ad An. 
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have found him of whom the Word was 'moved" (celluy dont la parole 
serra moevez). The "other aforesaid" in this enactment are (in addi- 
tion to "Prelates, Dukes, Earls, Barons,") "other Nobles and Great 
Men of the Realm, and also * * * the Chancellor, Treasurer, Clerk 
of the Privy Seal Steward of the King's House, Justices of the one 
Bench or the other and • • * other Great Officers of the Realm. " 

Ten years afterwards, in 1388, the Statute passed at Cambridge, 
12 Richard II, cap. n, provided that in case of any person violating 
either of these Statutes, "when any such is taken and imprisoned, and 
cannot find him by which the Speech be moved (celluy dont la parole 
serra moevez) as before is said, that he be punished by the advice of 
the Council, notwithstanding the said Statutes." 

In 1554, the Statute i & 2 Ph. & M. by cap. 3 confirmed the first 
two Statutes and gave Justices of the Peace authority to hear and 
determine offenses against them. It further provided that "if 
any Person be convicted or attainted for speaking malitiously of his 
own Imagination any false seditious and slanderous News, Saying, or 
Tales of the King or Queen, then he shall for his first Offense be set 
on the Pillory in some Market-Place near where the Words were 
spoken and have both his Ears cut off unless he pay to the Queen an 
hundred Pound within one Month after Judgment given and also 
shall be three Months imprisoned ; and if he shall speak any such slan- 
derous and seditious News or Tales of the Speaking or Report of any 
other, then he shall be set on the Pillory and have one of his Ears cut 
off unless he pay an hundred Marks to the Queen's Use within one 
Month after, and shall be one Month imprisoned; and if he shall do 
it by Book, Rhime, Ballad, Letter or Writing, he shall have his right 
Hand stricken off. And if any Person being once convicted of any of 
the Offenses aforesaid, do afterward offend, he shall be imprisoned 
during his Life, and forfeit all his Goods and Chattels. ' ' This drastic 
Statute was revived in 1557 by 4 & 5 Ph. & M., cap. p, to continue till 
the end of the next Parliament. In 1558, on the accession of Queen 
Elizabeth, by Statute, / Eliz. cap. 6 "The Penalty mentioned in the 
Statute oi 1 & 2 Ph. & M., cap. 5, for speaking false slanderous News 
of the King or Queen, or for committing any of the Offences expressed 
in the said Act shall be expounded to extend to the Queen that now is, 
and to the Heirs of her Body." 

These Tudor enactments of course came to an end at the death 
of Queen Elizabeth ; but the Plantagenet Statutes continued in force, 
(at least nominally and in form) in England until repealed by the 
"Statute Law Revision Act, 1887," with other enactments specially 

13 



WILLIAM RENWICK RIDDELL 

mentioned "which may be regarded as spent * * * or have by 
lapse of time or otherwise become unnecessary." 

The proceedings under these earlier statutes when they were in 
force were by writ of Scandalum Magnatum, which was both criminal 
and civil. 

There are many cases reported in which this proceeding was 
adopted rather than a simple action for Slander. For example, in 
Pasch., 26 Eliz. in the K. B., a case is reported by Leonard (1 Leon. 
287) ' ' One was convicted in the County of Lincoln upon the Statutes 
of West. 1, cap. 33 and 2 B. 2 cap. 5 of News, and the words were That 
Campian was not executed for treason but for Religion and that he was 
as honest a man as Cranmer — the Bill was endorsed Billa Vera but 
whether ista verba prolata fuerunt malitiose, seditiose or e contr. 
ignoramus. The same Indictment being removed into the King's 
Bench, the party for the causes aforesaid was discharged." "Cam- 
pian" was of course Campion, the well-known Jesuit, who had been 
executed by Elizabeth; that his execution was for religion and that 
he was as honest a man as Cranmer few will now dispute, but he who 
said so in 1583 escaped punishment only because the jury could not 
be sure whether he said so malitiose et seditiose. 

In the case of an attack upon the character of any of the Minis- 
ters of the Crown, it was usual to punish offenders in the Star Cham- 
ber; but an action founded upon the Statutes was not infrequently 
resorted to in former times. The curious may look at the following : 
Buller N. P. 4; 4 Co. 13; 12 Co. 133; 10 Co. 75; Cro. Car. 136; Vent. 
60; Lord Tovmsend v. Dr. Hughes, 2 Mod. 150; Wilmot's Notes 255: 
Cro. Jac. 196, Earl of Lincoln case; 3 Leon. 376 Cro. Eliz. 1, 67; 1 Sid. 
293. The editions of Starkie on Slander and Libel before the 4th, con- 
tain a whole chapter on the subject. 

Outside of the case in / Leon. 287, I know of only one English 
case in which a judge is said to have availed himself of the ' ' Statutes 
of News." In 12 Co. B., p. 134 we find that "in 3 Edw. 2 in the 
Exchequer, Henry Bray spoke of John Poxley, Baron of the Ex- 
chequer; it was resolved that the judgment in an indictment upon 
the said Statutes, * * * also the party grieved may have an action 
de scandalo Magnatum and recover his damages." The "said Stat- 
utes" are 5 B. 2, cap. 6 and 17 B. 2, cap. 8 concerning rumours; and I 
cannot understand why and how a Statute of Richard II could be 
resorted to in the reign of his great-grand-father. 

The only Baron of the Exchequer who could be referred to was 
John de Poxle constituted Baron of the Exchequer in 3 Edw. II, Feb- 
ruary 28, 1309; and he died in 18 Edw. II, 1324, fifty-three years 
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before Richard II came to the throne. 2 The Statute of Westminster 
the First might be of some avail—that prohibited false tales whereby 
discord might arise between the King and the great men of the Realm 
but it did not in terms give an action (cf. the argument of Serj't 
Maynard in 2 Mod., p. 152) ; or the Common Law, as it is supposed 
that these Statutes are simply in affirmance of the Common Law. 

The action became obsolete in England. Odgers in the 5th edition 
of his work on Libel and Slander (1911) says, p. 74, that no instance 
of its use is to be found later than 1710. The action never made its 
way into the North American Colonies or the United States. 

Sillars v. Collier (1890) 151 Mass. 50; Hogg v. Dorroh (1835) 
2 Porter (Ala.) 212 in which a member of the Legislature was called 
a "corrupt old Tory," and his Counsel expressly disclaimed the 
principles of the law of Scandalum Magnatum. 

Beeves v. Winn (1887) 97 N. Car. 246, in which Davis, J., deliv- 
ering the judgment of the Court, said "in this day and country there 
is no such thing as Scandalum Magnatum." 

Sharff v. Commonwealth (1810) 2 Binney Pa., 514 at p. 519, may 
be glanced at also. 

In State ex inf. Crow, Atty. Oenl., v. Shepperd, in the Supreme 
Court of Missouri (1903) 76 S. W. Bep. 79 at p. 83, Marshall, J., in 
delivering the judgment of the Court, says : "The offence of Scandalum 
Magnatum has not existed in this country since the Revolution;" but 
he gives no instance of its existence in America before the Revolution. 

There is no trace of the doctrine in Nova Scotia or New Bruns- 
wick, the Provinces which with Upper Canada and Lower Canada 
formed the Dominion of Canada as first constituted in 1867. Lower 
Canada had been under the civil law of England only for a period of 
a few years ending in 1774, and thereafter the French (Canadian) 
law was that prevailing in civil matters. Nova Scotia and New Bruns- 
wick were, however, Common Law Countries. So were Prince Edward 
Island and British Columbia; and the action was unknown also in 
these Provinces, which joined the Dominion later than 1867. The 
newer Provinces — Manitoba, Alberta and Saskatchewan — and the 
Yukon Territory, derive most of their jurisprudence from the 
Province of Ontario. The action has never been attempted in any of 
these divisions of the Dominion. 

Upper Canada by the first Act of the first session of its first 
parliament, in 1792, 32 George III, cap. 1, s. 3, enacted ' ' that from and 
after the passing of this Act, in all matters of controversy relative 



* Foss, Judges of England, vol. 3, p. 254 ; do., Biog. Diet., Judges of England, 
p. 280. 
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to property and civil rights, resort shall be had to the laws of Eng- 
land, as the rule for the decision of the same," the Poor Law and 
Bankruptcy Law being excluded. 

I find in this Province one and only one attempt to bring into 
force the action of Scandalum Magnatum. 

Robert Thorpe was an Irish Barrister who in 1802 received an 
appointment as Judge of the Supreme Court of Prince Edward Island ; 
in January, 1805, he was appointed to a puisne Judgeship in the Court 
of King's Bench, Upper Canada. 

The Government of the Colony was at that time somewhat auto- 
cratic, and not long after his arrival, Mr. Justice Thorpe took sides 
with the Radical element which desired a democratic administration 
of public affairs — in fact, like many of his countrymen, he went "agin' 
the gover'ment." He was even elected to the Commons House of 
Assembly as a Radical member. Whether Thorpe was honest in the 
stand he took in Upper Canada may be doubted. In March, 1806, 
he complained to Lord Castlereagh of the weak government which had 
made the Assembly strong. Writing to Cooke the same month when 
Allcock was promoted from the Chief Justiceship of Upper Canada 
to that of Lower Canada, he hopes that the Home Government will not 
disgrace him by sending anyone over him, and urges that a Court of 
Chancery be erected and (impliedly) that he be made the Judge of 
that Court as well as Chief Justice of the King's Bench. When 
he hears in July, 1806, that Scott, the Attorney-General, was to be 
appointed Chief Justice, he cannot contain his wrath; he writes, "He 
i* perfectly unequal to the situation * * • the Province will be 
universally dissatisfied with him, but * • * would have been per- 
fectly satisfied had I been appointed." In October, 1806, writing to 
Sir George Shee, he says, "A being has been put over my head who 
has neither talent, learning, nerve nor manner ; and also from being 
despicable in the mind of the people, can have no weight with juries, 
and consequently will reduce the Bench to insignificance." Of his 
brother Judge Powell he was jealous also — he says, "Mr. Justice 
Powell is not a good lawyer and I have great reason to believe he is not 
a good subject." It is hard to resist the conclusion that much, if not 
all, of Thorpe's Radicalism was due to spite and disappointment. 

He took the Western Circuit in the fall of 1806, and in October, at 
the Assizes for the London District at Charlotteville, he began his 
charge to the Grand Jury thus: "The fifteen years disgraceful admin- 
istration of this Government calls loudly for your interference;" and 
he proceeded in like strain. The Grand Jury in their presentment fol- 
lowed the Judge 's lead and hoped that ' ' such a change of measures will 
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take place as may tend to bury in oblivion the remembrance of pro- 
ceedings heretofore sanctioned by authority and yet no less derogatory 
to the prerogative of the Crown than invasive of the privileges of the 
subject." In his reply, Thorpe expressed a very low opinion of the 
government and said, "When there was neither talent, education, in- 
formation or even manner in the administration, little could be ex- 
pected and nothing was produced; but there is an ultimate point of 
depression as well as exaltation, from whence all human affairs nat- 
urally advance or recede. Therefore," he continued, "proportionate 
to your depression we may expect your progress in prosperity will 
advance with accelerated velocity." Such language as this could not 
be expected to please the powers that were, or their supporters; and 
it was no great wonder that Col. Joseph Ryerson, 3 a sound Tory of 
the old school, should say, as he did openly, that "such conduct was 
more like that of a United Irishman than a Judge." This was said 
of Thorpe in his capacity of a Justice of the King's Bench, and he 
came within the Statute of Richard II, "Justices of the one Bench 
or the other," if that Statute could be held to cover Colonial Judges, 

He took qui tam proceedings by Scandalum Magnatum against 
Ryerson. It is probable that it was not so much to punish Ryerson that 
these proceedings were taken as to prevent the repetition of charges 
openly made that the Judge procured such addresses to be made by 
Grand Juries, so that he might be enabled to pose as the great cham- 
pion of the rights of the people. The charge was frequently made 
and repeated, that the presentments were drawn up by Thorpe and 
his friend Weekes, an Attorney who had been a United Irishman, aft- 
erwards a pupil in New York of Aaron Burr, and who became a mem- 
ber of the Bar of Upper Canada. Weeks was killed next year in a duel 
which he had forced on a brother Barrister. 

I extract the following from the Term Book of the King's Bench 
still in the King's Bench Vaults, at Osgoode Hall, Toronto. 

In Trinity Term, 47 George III, July 8th, 1807, in the Court of 
King's Bench (praes. Scott. C. J., and Thorpe, J.) p. 107, in the case 
of Robert Thorpe v. Joseph Ryerson. "Time to plead given for one 
week. On motion of Mr. Sol'r Genl. for Defendant." (The Solicitor 



* Joseph Ryerson was a United Empire Loyalist and fought in the Revolution- 
ary War as a Cadet and Ensign. He came to Upper Canada in 1799 and settled in 
Charlotteville, becoming a Colonel of Militia. In 1800 he was made a Justice 
of the Peace and became Chairman of the Quarter Sessions. He was also, in 
1800, appointed High Sheriff for the London District, which office he held for 
about five years. He, with three of his sons, fought through the War of 1812- 
1815 ; he survived till 1854, dying at the age of 93. 

Charlotteville was Turkey Point on Lake Erie, now no longer even a village, 
but from 1801 till 1815 the place of meeting of Assizes and Quarter Sessions of 
the London District. 
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General was D'Arcy Boulton, afterwards Attorney-General and Puisne 
Justice of the King's Bench). On July 17th, the same Judges being 
present, p. 119, " It is ordered that the argument be gone into instanter 
with the consent of the parties and their counsel." No judgment was 
given. 

In the following term, Michaelmas Term, 48 George 111, Novem- 
ber, 1807, Mr. Justice Powell had returned from his trip to Spain, 
successful in procuring the release of his son from a Spanish- American 
prison at Omoa; Mr. Justice Thorpe was not present, he having been 
suspended from his office in October by the Lieutenant-Governor Gore, 
upon direction of Lord Castlereagh in a dispatch dated June 19th, 

1807. Accordingly the Court in Term consisted of Scott, C. J., and 
Powell, J. 

On November 4th, 1807, the third day of Term, p. 23, the case 
was ordered "to be argued on Friday next." Friday, Nov. 6th, p. 
126, it was argued but no judgment given. Monday, Nov. 9th, p. 
132, it was ordered "to stand over for a second argument to the first 
day of Hilary Term next." On that day, Monday, January 4th, 

1808, it was "ordered to stand over till Friday;" on Friday, January 
8th, p. 149, it was "ordered to stand over;" on Monday, January 
11th, p. 150, it was ' ' ordered to stand for second argument on Wednes- 
day next;" on that day, Wednesday, January 13th, p. 153, "the Court 
will give judgment on Friday next." Friday, January 15th, 1808, 
p. 154, "Judgment for defendant on Demurrer." Scott, C. J., and 
Powell, J., constituted the Court during this Term also, Thorpe having 
been suspended and his place not having been filled. 

It looks odd that Thorpe appears to have sat as Judge in his own 
case ; the fact was that though the Court of King 's Bench by Statute 
consisted of the Chief Justice of the Province and two puisne Justices, 
the Court in Term (Banc) often consisted of only two Judges and not 
infrequently of only one — a practice held, twenty years later, by the 
Judicial Committee of the Privy Council in Mr. Justice Willis' case, 
to be unexceptionable. Of course, Thorpe would not take any part in 
the decision, if one were to be given : as a fact he did not sit, nor was 
he present in Court on the final argument. 

The Solicitor-General, Counsel for the Defendant, filed a Gen- 
eral Demurrer, and his whole contention was that Thorpe being a 
Colonial Judge was not within the purview of the old Statutes, which 
were enacted at a time when there were no Colonies or Colonial 
officers. The Court gave effect to this contention. 

The experiment has never been repeated. Whenever any officer 
of the Government was attacked, a convenient and certain method was 
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adopted of filing an information for libel — more than one editor was 
laid by the heels in this way, and at least one ordered to stand in the 
pillory as well. Still, as late as the early '80s, when I was a student- 
at-law, our text-book on the Common Law represented the action as in 
existence. 

Mr. Justice Thorpe, returning to England, was appointed Chief 
Justice of Sierra Leone; after a residence there for some years he 
brought from that Colony to London a budget of complaints from the 
people there. He was cashiered for this, and he passed the rest of 
his life in obscurity and neglect, dying a poor man. 

It was not the mere bringing of complaints to London which 
proved fatal to Thorpe. He made a most vigorous, if not virulent, 
attack in print against the African Institution and its predecessor, the 
Sierra Leone Company, organized for the benefit of free blacks on 
the west coast of Africa. Neither Director nor Manager escaped the 
lash of his pen. "Wilberforce was by implication eharged with hypoc- 
risy, Zachary Macaulay (father of Lord Macaulay) with making money 
out of the pretended charity, and all implored to let the unfortunate 
blacks alone. Perhaps his worst offense was making public that while 
a poor old black settler, Kizil, could not get his pay for work and labor 
done long before for the Company, Macaulay (then lately Secretary 
and always Director) received fifty guineas for importing ten tons of 
rice into England from the West Coast of Africa; and while £14.5.4 
was spent "for clothing African boys at school," £107.12.0 went "for 
a piece of plate to Mr. Macaulay." Thorpe was unwise enough to ex- 
pose the seamy side of charitable institutions ; and when we consider 
that H. R. H, the Duke of Gloucester, was president, Lords Lansdowne, 
Selkirk, Grenville, Calthorpe, Gambier and Teignmouth were vice- 
presidents, members of parliament like Wilberforce, Babington, Hor- 
ner, Stephen, Wilbraham, etc., were members of the Institution, and 
that Wilberforce was a bosom friend of Pitt's, we need not wonder at 
Thorpe 's dismissal — Don Quixote had quite as good a chance with the 
windmills. Nevertheless it must be said that his charges in some re- 
spects are very like those made a short time before by Dr. and Mrs. 
Falconbridge. 

Thorpe's pamphlet went through at least three editions: my own 
copy (of the third edition) is dated 1815. 

Perhaps one moral of this story is that judges should keep out of 
politics. 
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